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A ASSI GNVENTS OF ERROR

1. Appel l ant received ineffective assistance
of counsel.
2. The trial court erred in denying appel-

lant's notion for a new trial based on his trial
attorney's failure to request a "No Duty to
Retreat" instruction.

3. The trial court erred in admtting
evidence of prior msconduct, where it did not
relate to appellant's character for truthful ness.

| ssues Pertaining to Assignnents of Error

1. Was appellant entitled to a "no duty to
retreat"” instruction where the conplaining wtness
allegedly threatened appellant with a knife while
he was driving; and (b) wupon pulling over,
appel lant nmade no attenpt to exit the vehicle, but
rather responded by pulling out his own knife?
(Assignnments of Error 1, 2)

2. Was appellant deprived of effective
assi stance of counsel by his attorney's failure to
request a "no duty to retreat" instruction where,
absent the instruction, a reasonable juror could
have concluded that flight was a reasonably effec-

tive alternative to appellant's wuse of force?



(Assignnments of Error 1, 2).

3. Dd the trial court err in allowi ng the
state to inpeach appellant by showng that his
admtted drug usage was a current parole violation?

(Assi gnnment of Error 3).
B. STATEMENT OF THE CASE

1. Procedural Facts

On Decenber 17, 1997, the Snohom sh County
Prosecutor charged appellant, Gerald WIllians, with
second degree assault -- wth a deadly weapon
allegation -- for allegedly assaulting David
Conklin with a knife having a blade |onger than
three inches. CcP  281; RCW 88 9. 94A 125,
9. 94A 310(4), 9A 36.021(c). On February 25, 1998,
the state anmended the information to include an
alternate charge of first degree assault. CP 269;
RCW 9A. 36. 011(1) (a).

At trial, the state proposed and the court
adopted WPIC 17.02 to instruct the jury on the use
of lawful force:

It is a defense to a charge of
assault that the force used was | awful as
defined in this instruction.

The use of force upon or toward the
person of another is lawful, when used by

a person who reasonably believes that he
is about to be injured or by soneone
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[ awful |'y ai di ng a person who he
reasonably believes 1is about to be
injured, in preventing or attenpting to
prevent an offense against the person,
and when the force is not nore than is

necessary.

The person wusing the force my
enploy such force and neans as a
reasonabl y prudent person woul d use under
the sane or simlar conditions as they
appeared to the person, taking into
consideration all of the facts and
circunstances known to the person at the
time of and prior to the incident.

The State has the burden of proving
beyond a reasonable doubt that the force
used by the defendant was not lawful. If
you find that the State has not proved
the absence of this defense beyond a
reasonabl e doubt, it will be your duty to
return a verdict of not guilty.

CP 260 (Instruction 14, enphasis added); Supp. CP
___(sub. no. 40, State's Suppl enental Instructions,
2/ 25/ 98) .

The state further proposed and the court
adopted WPIC 16.05 to instruct the jury regarding
when "the force" used is considered "not nore than

necessary."

Necessary neans that no reasonably
effective alternative to the use of force
appeared to exist and that the amount of
force used was reasonable to effect the
[ awf ul pur pose i ntended, under t he
ci rcunstances as they reasonably appeared
to the actor at the tine.

CP 261 (Instruction 15, enphasis added); Supp. CP
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___(sub. no. 40, State's Suppl enmental Instructions,
2/ 25/ 98) . Def ense counsel did not propose a "No
Duty to Retreat" instruction.® B5RP 290-96.7

After a jury trial, WIllians was acquitted of
first degree assault, but convicted of second
degree assault with a deadly weapon finding. cP
239-241. Prior to sentencing, WIllians wote to
the trial judge indicating his intent to nove for a

new trial based on ineffective assistance of

! The \Washington Pattern "No Duty to
Retreat" instruction provides:

It is lawmful for a person who is in
a place where that person has a right to
be and who has reasonable grounds for
believing that he is being attacked to
stand his ground and defend agai nst such
attack by the use of lawful force. The
| aw does not inpose a duty to retreat.

WPl C 16. 08.

2 This brief refers to the transcripts as
fol | ows: "1RP" - trial call 2/13/98; "2RP' -
conti nuance entered 2/13/98; "3RP' - continuance

entered 2/20/98; "4RP' - trial held 2/25-26, 1998;
"BRP'" - trial held 2/27-3/2, 1998; "6RP' - defense

counsel's notion to withdraw 4/3/98; "7RP' - notion
for new trial scheduling hearing 5/1/98;, "8RP' -
scheduling hearing 6/2/98; "9RP" - (a) hearing

regarding scope of WIIlians' waiver of attorney-
client privilege 7/16/98, and (b) state's notion to
interview defense wi tnesses 11/3/98; and "10RP' -
(a) hearing on notion for new trial 11/5-6, 1998
and (b) notion for new trial on supplenental
grounds and sentencing 11/17/98.



counsel . CP 226-237. As a result, WIIlians'
attorney, John CGrow ey, was allowed to w thdraw and
new counsel, M ckey Krom appointed. CP 225.

Al though WIllians thereafter noved for a new
trial raising nunerous issues, the notion was
deni ed. CP 102-120, 121-65, 172-89, 204-13; Supp
CP _ (sub. no. 112, Findings of Fact and Concl u-
sions of Law regarding Defendant's Mtion for New
Trial, 11/17/98); 10RP 150-60. At sentencing on
Novenber 17, 1998, WIlianms noved for reconsidera-
tion, asserting that Cowey was ineffective for
failing to request a "No Duty to Retreat" instruc-
tion. CP 62-69; 10RP 162. I n denying the notion
however, the ~court found that the additiona
instruction would not have effected the outcone of
the trial, and that the failure to propose the
instruction was not prejudicial error. 10RP 163.

The court subsequently sentenced Wllians to a
96-nonth standard range term of confinenent,
i ncluding the weapons enhancenent. CP 45. Thi s
appeal tinely follows. CP 3-14.

2. Subst anti ve Facts

Ceral d WIllians and Davi d Conklin were

acquai ntances who frequented the same "crack house"
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on 25th and Gand in Everett. 4RP 38; S5RP 159
During the early norning hours of Decenber 14,
1997, both nmen were at the house on Grand and had
been up for several days snoking crack cocaine.
SRP 162, 194.

What happened next is disputed. WIlians
testified he asked Conklin to go to the store to
get sone food. 5RP 164. As WIlians handed $10 to
Conklin for groceries, however, Conklin allegedly
pulled a knife and robbed WIllians of the entire
$50 he held wadded in his hand. 5RP 166. I n
contrast, Conklin clained WIllianms voluntarily gave
him the noney to buy nore drugs. Conkl i n
nevertheless admtted he stole the noney by not
returning thereafter. A4RP 45-46

At approximately 1:00 a.m the next norning,
Wlliams drove with Mchael Linear and Deborah
Montez to the Chevron station at the intersection
of Broadway and Pacific Street to get gas and ciga-
rettes. SRP 170-71, 201. He noticed Conklin
wal king on the opposite side of the street. SRP
171-72. WIllians clainmed Conklin asked him for a

ri de because he was high and had just been stopped



by the police.® 5RP 172. Wth Linear in the front
passenger seat, Mntez in the back driver-side
seat, and Conklin in the back passenger-side seat,
WIllianms drove south on Broadway toward the -5 on-
ranp. 4RP 51-52; 5RP 173.

As they drove down Broadway, Conklin and
WIlians argued about the $50. 4RP 52-53; 5RP 173.
According to Conklin, WIIlians suddenly pulled out
a knife, turned toward the backseat, and stabbed
him in the head. 4RP 53- 55. Conklin clainmed he
tried to get as close to the door as possible, but
WIllians repeatedly stabbed himin the arm and then
the |eg. 4RP 56. Conklin testified that the
stabbing took place as WIlianms drove south on
Broadway past "Jackpot." 4RP 56, 91-92. According
to Conklin, when WIIlians approached the 1-5 on-

3 Conklin's statement to police also
i ndi cates he asked WIlians for a ride. Supp. CP
__ (sub. no. 115, Letter to Judge Bowden,
11/20/98), attached Probable Cause Statenent. At
trial, however, Conklin clained Wllians told him
to get in the car. 4RP 52. Conkl i n neverthel ess
acknowl edged that he had been snoking crack and
drinking beer all day, and that the police stopped
the taxi in which he was riding shortly before
encountering WIIians. 4RP 47, 51. O ficer John
Sparks testified that he stopped Conklin's taxi
less than an hour before the incident between
Wllianms and Conklin. 4RP 111.



ranp, he pulled over and pushed Conklin out of the
car. A4RP 57.

In contrast, according to WIIlianms, nothing
happened until the car actually reached the 1-5 on-
ranp.” B5RP 174-75. WIlliams testified that soneone
in the car suddenly asked Conklin, "what are you
doing in that pocket?" 5RP 174. Knowi ng that
Conklin kept a knife in his pocket® and recalling
the robbery the previous norning, WIllians felt
afrai d. 5RP 175, 179, 181, 215. He pulled over
and grabbed his own knife that was positioned on
the seat next to him SRP 175, 177. Before
Conklin was able to open his knife, WIIlians turned
around and, with his left hand, grabbed Conklin's
right hand -- which held the knife -- and pinned it
against the car w ndow 5RP 181. Al t hough
Wllians testified he had control of Conklin's

right hand, he testified he was still frightened

4 Despite  Conklin's trial t esti nony,

Conklin's previous statement to police simlarly
indicated that the incident did not occur until
after Wllians pulled over at the I-5 on ranp. 4RP
118.

° Conklin admitted he carried a folding
buck knife in his pants' pocket that night, but
denied using it. 4RP 72, 85, 90.



because Conklin was struggling and attenpting to
open his knife. B5RP 182-83, 186, 215.

As a result, WIllians used his own knife to
"poke" Conklin's left arm® G5RP 183, 185. WIIians
claimed he was just trying to get Conklin to exit
the car. 5RP 183- 85. Conklin was reportedly not
responding to WIIlianms' requests, however, and
continued to struggle. 5RP 182- 84. WIlians
t hought the cocaine had nunbed Conklin's body to a
poi nt where he could not feel the knife poking him’
SRP 184. To get Conklin's attention, WIIlians
testified he poked him again -- this tine nore
deeply -- in the armand leg. 5RP 184-85, 217-18.
Conklin finally exited the vehicle when WIIians
poked him in the head. Al though the cut was

superficial, it bled profusely.® 4RP 56; 5RP 188,

6 Al though Conklin testified that WIIlians
stabbed him first in the head, Conklin's statenent
to police corroborates that WIIlians stabbed him
first inthe arm 4RP 93.

! Dr. David Wlters corroborated that
cocai ne does have a nunbing effect on the body.
5RP 248. Wllianms hinmself had a broken hand but
didn't feel it as a result of his cocaine use. A4RP
122-23; 5RP 180.

8 Dr. Walters described the head wound as a
"small laceration." B5RP 228. Three of the wounds
on Conklin's left arm were approximately 1" deep,
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228.

Linear renenbered the incident differently
from both Conklin and WIIians. Linear testified
that Conklin and Linear were arguing about the $50,
but that by the tinme the car drove past "Jackpot,"
the situation had cal ned. SRP 271-72. Accordi ng
to Linear, WIlians suddenly "snapped" and turned
around and hit Conklin; Linear admtted he did not
actually see WIIlians make contact, however. 5RP
264, 272. Linear did not hear anyone say "Little D’
has a knife," but Linear admtted he could not see
whet her Conklin had a knife. 5RP 274-76. Nor did
Li near see WIlians' knife positioned on the front
seat. However, Linear was certain WIllianms did not
grab his knife until the car was pulled over. 5RP
279. Consistent wth WIlIlianms' testinony, Linear
heard Wllianms tell Conklin to get out of the car
several times during the incident. 5RP 278.

3. Facts Relating to "Prior Bad Acts" Evi-
dence

and the | eg wound was probably 2-3" deep. 5RP 228-
229. Dr. Walters testified, however, that all the
wounds taken together were not very serious. 5RP
244, 246.

9

171-72.

"Little D' was Conklin's nicknane. 5RP



Before Wllians testified, the state noved in
limne to adm t sever al prior fel ony and
m sdeneanor convictions to inpeach his credibility.

5RP 145-48. Def ense counsel did not dispute the

admssibility of these convictions. 5RP 146-47.
The prosecutor did not indicate any intent to
i npeach Wllians wth uncharged parol e violations.

On direct, WIllians testified that he was a
crack addict, and that he was released from prison
two weeks before the confrontation wth GConklin.
5RP 158-59, 196. WIllians asserted his desire to
stay out of prison was one reason why he did not
instigate the fight wth Conklin or try to
seriously hurt him 5RP 174, 184.

After going through WIIlianms' various convic-
tions on cross-examnation, the prosecutor asked
WIlians:

Q Now, you testified on direct that

you had just been out of prison for a

coupl e weeks when thi s happened?

A Yes.

Q And it was inportant for you not to
go back to prison?

A Most definitely.
Q Was it true that one of the condi-
tions of being released or on supervision

- 11 -



5RP 192. Def ense counsel objected and a sidebar
foll owed, enabling the prosecutor to disclose her
gquestion to the court outside the presence of the
jury. Wen court resuned, the prosecutor was
al | oned to pr oceed over def ense counsel's
objection. 5RP 192-93.

Q M. Wllianms, is it true that one of

the conditions of your probation or being

rel eased from prison was not to possess

or use controll ed substances?

A Yes.

Q If you got caught doing that, you
can go back to prison?

A Maybe ten -- thirty days, go to jail
for five or ten days maybe.

Q Yet within two weeks of being re-
| eased from prison you were back in a
crack house using cocai ne?
A " maddi cted to drugs.

SRP 193.



C. ARGUVENT
1. DEFENSE COUNSEL WAS INEFFECTIVE [N
FAI LI NG TO REQUEST A "NO DUTY TO RETREAT"
| NSTRUCTI ON.
Both the federal and state constitutions
guarantee the right to effective representation.

US Const. Arend. 6; Const. art. 1, 8§ 22 (anend.
10); State v. Thomas, 109 Wh. 2d 222, 229, 743 P.2d

816 (1987). To prevail on a claim of ineffective
assi stance of counsel, counsel's representation
must have been deficient, and the deficient

representation nust have prejudiced the defendant.
State v. Aho, 137 Wh.2d 736, 745, 975 P.2d 512
(1999) (citing Strickland v. Washington, 466 U. S.
668, 687, 686, 80 L. Ed. 2d 674, 104 S. . 2052
(1984)).

Counsel 's performance is deficient if it falls
below an objective standard of reasonabl eness.
State v. Maurice, 79 Wi. App. 544, 551-52, 903 P.2d

514 (1995). Where counsel's trial conduct cannot
be characterized as legitimate trial strategy or
tactics, it constitutes ineffective assistance.

Maurice, at 552.

A defendant suffers prejudice where there is a
"reasonable probability that, but for counsel's
unprof essional errors, the result of the proceeding
woul d have been different. Strickland , 466 U. S
at 694. A "reasonable probability is a probability
sufficient to underm ne confidence in the outcone."

Strickland , at 694.

a. Counsel 's Perfornmance was Deficient.

A defendant is denied effective assistance of
counsel where his attorney fails to request an

instruction that is supported by the evidence and



hel pful to the defense. See State v. Thomas, 109

Wh. 2d 222, 226-29, 743 P.2d 816 (1987) (counsel
ineffective for failing to offer instruction
regardi ng defendant's nental state where defendant
was charged with felony flight and defense was
intoxication). Here, trial counsel was ineffective
for failing to propose a "no duty to retreat”
i nstruction.

It has long been the law in WAshington that a
person has no duty to retreat where he is assaulted
in a place where he has a right to be. State v.
Allery, 101 Wh. 2d 591, 598, 692 P.2d 312 (1984). A
defendant is entitled to a "no duty to retreat”
instruction whenever there is sufficient evidence
in the record to support it. Alery, 101 W.2d at
598 (citing State v. King, 92 Wh.2d 541, 599 P.2d

522 (1979)).

Under circunstances analogous to WIIians'
case, this Court has found the failure to give a
"no duty to retreat” instruction to be prejudicial

error. State v. Woten, 87 Wi. App. 821, 826, 945

P.2d 1144 (1997); State v. Wllians, 81 Wi App.

738, 744, 915 P.2d 738 (1996). WIllians invol ved

an appeal by codefendants Charles and Nalen
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Wlliams from convictions for felony nurder.
WIllians, 81 Wh. App. at 739.

At trial, Charles testified that while he was
standing in the street, the decedent, Joseph \Wade,
threatened himwith a knife. Charl es responded by
grabbing a shovel, advancing on Wde, and then
backi ng away. Charles' brother, Nalen, then
arrived on the scene and took the shovel. Now
disarned, Charles left and grabbed a pitchfork.
Wien he returned, Nalen and Wade were "going back
and forth, like facing off each other." Charl es
repeatedly hit Wade's hands in an attenpt to disarm
him According to Charles, Nalen killed Wade when
he hit himin the back of the head with the shovel.
Nalen clainmed it was Charles who delivered the
fatal blow. WIlians, 81 Wi. App. at 740.

The trial court instructed the jury that self
defense is justified only when the force used "is
not nore than necessary." WIllians, 81 Wh. App. at
741. The court also instructed the jury that force
was "necessary" only where no "reasonably effective
alternative to the use of force appeared to exist
and that the anmount of force was reasonable to

effect the Ilawful purpose intended

- 15 -



Wllians, 81 Wh. App. at 741. The court denied the
defendants' request for a "no duty to retreat”
instruction. WIlians, 81 Wh. App. at 741.

This Court reversed. 1In doing so, it repeated
the long-standing rule that "[f]light, however
reasonable an alternative to violence, 1is not
required" in Washi ngton. Wllians, 81 Wi App.
743-44. Gting Allery, this Court enphasized that
a defendant is entitled to a "no duty to retreat”
instruction whenever the "evidence supports a
finding that the defendant was assaulted in a place
where the defendant was lawfully entitled to be."

Wllians, 81 Whr. App. at 742; accord Woten, 87 W.

App. at 825.
WIllians was entitled to such an instruction.
According to his testinony, Conklin pulled a knife
from his pocket while WIllians was driving down
Br oadway. In light of the earlier robbery,
Wllianms was afraid Conklin was preparing to stab

him Moreover, WIllians was entitled to remain in

his car -- he had every right to stand his ground
rather than flee from the vehicle. Had he
requested a "no duty to retreat” instruction, the

court would have been required to give it. Defense

- 16 -



counsel's performance was therefore deficient in

failing to request the instruction. See Thonas,

109 Wh. 2d at 226- 29.
b. WIllianms Suffered Prejudice

This Court recognized in both Woten and
Wllianms that the failure to instruct the jury
regarding the absence of a duty to retreat raised
the possibility that the jury rejected the defen-
dant's claim of self-defense on inproper grounds.

As explained in WIIlians:
In the absence of the "no duty to

retreat” instruction, a reasonable juror
could have believed Charles, or Nalen, or
bot h, but could have erroneously

concluded that the brothers wused nore
force than was necessary because they did
not use the obvious and reasonably
effective alternative of retreat. Thus,
we clarify the rule, and hold that where
a jury may conclude that flight is a
reasonably effective alternative to the
use of force in self-defense, the no duty
to retreat instruction should be given.

Wllians, 81 Wi. App. at 744. Because there was a
possibility that the jury erroneously concluded
that the WIlians brothers' failure to retreat
resulted in excessive force, this Court refused to

find the error harmess. WIllianms, 81 W. App. at
744; accord Woten, 87 Wh. App. at 826.

Wllianms is soundly reasoned and denonstrates

- 17 -



the degree of prejudice to appellant. As in
Wllians, the jury here was instructed that self-
defense is justified only when the force used "is
not nore than necessary.” CP 260. As in WIIians,
the jury was instructed that force was "necessary"
only where "no reasonably effective alternative to
the use of force appeared to exist." CP 261. And,
as in WIllians, the absence here of a "no duty to
retreat” instruction raised the possibility that a
reasonable juror may have found that WIIlians
ot herwi se acted reasonably, but nonetheless used
excessive force because he never used the obvious
and reasonably effective alternative of retreat.

The possibility is as strong here as in
Wllianms because Wllians <certainly had the
opportunity to flee. Wllianms testified he
imedi ately pulled over when soneone in the car
asked Conklin what he was taking from his pocket.
Wllians also testified that he knew Conklin
carried a knife in his pocket and that Conklin had
earlier used it to rob WIIians. Conklin even
admtted at trial that he was carrying a knife that
ni ght . Therefore, a reasonable juror could have

believed that WIllians was about to be assaulted

- 18 -



However, the sane juror could have erroneously
concluded that WIIlians' subsequent use of force
was excessive because he chose to defend hinself
rather than exit the vehicle as soon as he pulled
over. As a result, there is a reasonable
probability that, absent trial counsel's failure to
request the "no duty to retreat" instruction, the
outcone of trial would have been different. Thi s
probability underm nes confidence in the outcone of
the trial and requires that WIlians' conviction be
rever sed.
2. THE TRIAL COURT ERRONEQUSLY ALLONED THE
STATE TO | MPEACH WLLIAVG WTH | MPROPER
EVI DENCE OF PRI OR M SCONDUCT
Over defense counsel's objection, the prosecu-
tor was permtted to inquire as to whether
WIIlians' drug wusage was a current parol e
vi ol ati on. Because WIIians' all eged parole
violation did not relate to his character for
trut hful ness, the court abused its discretion.

Under ER 608%°, evidence of prior msconduct is

10

ER 608 provides in part:

Specific instances of the conduct of
a wtness, for the purpose of attacking
or supporting the wtness' credibility,
other than conviction of crime as

- 19 -



admssible only if probative of a Wwtness'
character for truthfulness.' Drug possession and
use are not probative of truthful ness because they
have little to do with a wtness' «credibility.

State v. Stockton, 91 Wi. App. 35, 42, 955 P.2d 805

(1998) (citing State v. Benn, 120 W.2d 631, 651,

845 P.2d 289, cert. denied, 510 U S 944 (1993)).

This is particularly true where the jury has heard
evi dence about other convictions that are per se
probative of truthful ness. St ockton, 91 Wi. App.
at 42 (citing State v. Mllante, 80 Wh. App. 237,

provided in Rule 609, may not be proved

by extrinsic evidence. They nmay,
however, in the discretion of the court,
i f probati ve of t rut hf ul ness or
unt r ut hf ul ness, be inquired into on

cross-examnation of the wtness (1)
concerning the wtness' character for
truthful ness or untruthfulness, or (2)
concerning the character for truthful ness
or untruthful ness of another wtness as
to which character the wtness being
cross-exam ned has testified.

1 Under ER 404(b), other crines, wongs or
acts may be adm ssible as proof of notive, |ack of

m st ake, etc. The court did not treat WIIians'
alleged parole violation as 404(b) evidence,
however . The court did not identify a proper

purpose for the evidence, or balance its probative
value against its prejudicial effect, as required
by the rule. See, e.g., State v. Dawkins, 71 W.
App. 902, 908-09, 863 P.2d 124 (1993).




247, 908 P.2d 374 (1995), rev. denied, 129 wW.2d

1012 (1996)).



Whether WIllianms violated the terns of his
rel ease by snoking cocaine was not in any way
relevant to his character for truthful ness. The
Washi ngton Suprene Court has held that drug convic-
tions are not probative of truthfulness under ER

6009. State v. Hardy, 113 Wi.2d 701, 706-08, 946

P.2d 1175 (1997). Logic dictates that alleged
parole violations for drug use should simlarly be
held irrelevant under ER 608. Al though WIIlians
hinself testified he had been recently released
from prison and had been snoking cocaine regularly
since, he did not testify that he was breaking
parol e by doing so. Hs direct testinony did not
therefore open the door to the prosecutor's

i nquiry. See Stockton, 91 Wh. App. at 40 (a

passing reference to a matter arguably related to
prior msconduct does not open the door for the
state to cross-exam ne about the prior m sconduct).

Moreover, WIllians had already testified to
nunmerous convictions that were per se probative of
trut hful ness under ER 609. The alleged probation
violation was therefore cunulative and wunfairly

prejudicial. See Stockton, at 42. The trial court

erred in overruling defense counsel's objection to
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this inquiry.

The court's error was not harnl ess because the
ot herwi se inadm ssible evidence likely affected the
jury's verdict. Stockton, at 43. By eliciting the
fact that WIlianms was prohibited from using or
possessing drugs as a condition of release, the
prosecutor essentially told the jury WIlianms was
not only a |aw breaker, but a repeated |aw breaker.

The jury was likely left with the inpression that
WIlliams would probably do anything for drugs --
even stab sonmeone for drug noney. Mor eover, the
all eged parole violation may have caused the jury
to doubt WIlians' testinony when he asserted that
he did not instigate the fight wth Conklin out of
fear of returning to prison. Such a doubt likely
affected the jury's assessnent of WIllians' claim
of self-defense. This court should therefore
reverse. D. CONCLUSI ON

For the reasons stated above, this Court
shoul d reverse Wl lians' conviction.

DATED this _ day of August, 1999.
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